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THE AFRICAN COURT: A BACKGROUND


The Protocol[footnoteRef:1] establishing the African Court on Human and Peoples’ Rights, bestows upon the African Court a dual jurisdiction namely: [1:  Protocol to the African Charter on Human and Peoples' Rights on the establishment of an African Court on Human and Peoples' Rights. available at  https://au.int/sites/default/files/treaties/36393-treaty-0019_ _protocol_to_the_african_charter_on_human_and_peoplesrights_on_the_establishment_of_an_african_court_on_human_and_peoples_rights_e.pdf] 


· To hear all cases and disputes submitted to it concerning the interpretation and application of the Charter, this Protocol and any other relevant Human Rights instruments;[footnoteRef:2] [2:  Art. 3 of Protocol] 


· To deliver advisory opinions on any legal matters relating to the African Charter or any other relevant human rights instruments.[footnoteRef:3] [3:  Art. 4 of Protocol] 


In its fourteen (14) years of existence, as at 1 February 2020, the African Court has received 265 applications; disposed of 90 applications with 189 pending. It has transferred 4 matters to the African Commission on Human and Peoples’ Rights.


DEFINITION OF KEY WORDS


Migration: A change in residence intended to be permanent and it can be national or international, forced or voluntary[footnoteRef:4] [4:  https://course-notes.org/flashcards/ap_human_geography_unit_3_migration_key_terms] 


Migrant: Any person who is moving or has moved across an international border or within a State away from his/her habitual place of residence, regardless of (1) the person’s legal status; (2) whether the movement is voluntary or involuntary; (3) what the causes for the movement are; or (4) what the length of the stay is.[footnoteRef:5] [5:  https://www.un.org/en/sections/issues-depth/migration/index.html] 


Asylum: This refers to the protection granted by a state to someone who has left their home country as a political refugee. Article 2(1) of 1969 Refugee Convention states that, “Member States of the OAU shall use their best endeavours consistent with their respective legislations to receive refugees and to secure the settlement of those refugees who, for well-founded reasons, are unable or unwilling to return to their country of origin or nationality.”

Asylum Seeker: A person who flees their home country, enters another country and applies for international protection from that country.  

Refugee: Article 1 of both the 1951 and 1969 Refugee Convention define a refugee as, “every person who, owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country, or who, not having a nationality and being outside the country of his former habitual residence as a result of such events is unable or, owing to such fear, is unwilling to return to it.”[footnoteRef:6] [6:  1969 Refugee Convention governing Specific Aspects of Refugee Problems in Africa, available at https://au.int/sites/default/files/treaties/36400-treaty-0005_-_oau_convention_governing_the_specific_aspects_of_refugee_problems_in_africa_e.pdf ] 


"Refugee" shall also apply to every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality. Africa currently has the highest refugee population in the world with 4,413million refugees. 

Internally displaced persons (IDPs) are people or groups of individuals who have been forced to leave their homes or places of habitual residence, in particular as a result of, or in order to avoid the effects of armed conflict, situations of generalized violence, violations of human rights, or natural or man-made disasters, and who have not crossed an international border.[footnoteRef:7] [7:  http://popstats.unhcr.org/en/overview#_ga=1.1490737.1410439585.1452783218] 


Stateless Person: The international legal definition of a stateless person is “a person who is not considered as a national by any State under the operation of its law”. In simple terms, this means that a stateless person does not have a nationality of any country. Some people are born stateless, but others become stateless.

Statelessness can occur for several reasons, including discrimination against particular ethnic or religious groups, or on the basis of gender; the emergence of new States and transfers of territory between existing States; and gaps in nationality laws. Whatever the cause, statelessness has serious consequences for people in almost every country and in all regions of the world.[footnoteRef:8] [8:  Ending Statelessness, available at https://www.unhcr.org/ending-statelessness.html] 


According to the 2020 World Migration Report, a total of 272 million people make up the world’s population for international migrants and over 21 million Africans were living in another African country under various statuses in 2019.[footnoteRef:9] [9:  World Migration Report 2020, available at https://publications.iom.int/system/files/pdf/wmr_2020.pdf ] 



THE WORK OF THE AFRICAN COURT IN RELATION TO MIGRATION, ASYLUM, NATIONALITY AND STATELESSNESS



A. AFRICAN COURT JURISPRUDENCE


The Court has heard a number of cases concerning migration, asylum, nationality and statelessness issues. They are as follows:

In Application 012/2015 - Anudo Ochieng Anudo v. United Republic of Tanzania, the Applicant, whom the Court determined was a Tanzanian, was arbitrarily expelled from Tanzania by Tanzanian authorities who had determined that he is a Kenyan national. In turn, the Kenyan authorities declared him a non-national and the High Court found him to be in an illegal situation. He was taken to the no-man’s land at the border between Tanzania and Kenya.
The African Court found that the Respondent State violated his right under Art. 5 of the African Charter not to be expelled from his own country and granted his prayer to annul the Respondent State’s Minister of Home Affair’s decision as restitution. The Court will determined that it would determine other forms of reparation at a later stage.[footnoteRef:10] [10:  Anudo v. Tanzania, Available at https://en.african-court.org/images/Cases/Judgment/-012%20-%202015%20-%20Anudo%20Vs.%20Tanzania%20-%20Judgment%2022%20March%202018%20-%20Optimized.pdf] 


In Application No. 017/2015 – Kennedy Gihana and Others v. Republic of Rwanda, The Applicants, Rwandan nationals who were living in exile in South Africa at the time of filing their application, submitted that, the unilateral and arbitrary invalidation of their Passports by the Respondent State amounts to the arbitrary deprivation of nationality. They further submitted that this action by the Respondent State had as a consequence adversely affected the enjoyment of their rights, to, participation in political life, to freedom of movement, citizenship, liberty, family and work. The Court found that the Respondent State had arbitrarily invalidated the Applicants’ passports and that as a consequence, had violated their rights to participation in political life [Art. 13(1)] and to freedom of movement [Art.12 (2)] of the African Charter. The Court ordered the reinstatement of their passports as a measure of restitution and granted them moral damages for the prejudice they suffered as a result of the violations.[footnoteRef:11] [11:  Gihana v. Rwanda, Available at https://en.african-court.org/images/Cases/Judgment/zJudgement%20in%20the%20Matter%20of%20Kennedy%20GIHANA%20and%20OTHERS%20Vs%20Republic%20of%20Rwanda%20Delivered%20on%2028%20November%202019%20-%20Optimized.pdf ] 


In Application No. 009/2015 – Lucien Ikili Rashidi v. United Republic of Tanzania, The Applicant, a citizen of the Democratic Republic of Congo (DRC) who had lived in Tanzania for 30 years alleged that he and his family were illegally expelled from Tanzania after a dispute with a general merchant retailer who owed him some amount of money. The Respondent State’s authorities had declared the Applicant and his family prohibited immigrants. At the time of filing the Application, he was in Bujumbura, Burundi, while his family were in DRC without the possibility of returning to Tanzania. The Court found that the Applicant’s rights to integrity of the person (Art. 4), dignity (Art. 5), fair trial [Art 7(1 - d)], freedom of movement and residence [12(1)] of the African Charter were violated by the Respondent State and further awarded him and his family material and moral damages as reparations.[footnoteRef:12] [12:  Ikili Rashidi v. Tanzania, Available at https://en.african court.org/images/Cases/Judgment/222Judgement%20on%20Merits%20and%20Reparations%20in%20the%20Matter%20of%20Lucien%20IKILI.pdf ] 


In App. No. 013/2015 – Robert John Penessis v. United Republic of Tanzania, the Applicant alleged that he is a Tanzanian national by birth yet he was illegally arrested and imprisoned for being a prohibited immigrant. He alleged that these acts were contrary to the Tanzanian Constitution and violated his rights and prayed the Court to order his release. The Court held that the applicant’s rights to not be arbitrarily deprived of his nationality (Art.5), liberty and security of person (Art. 6) as well as rights to freedom of movement and residence [Art. 12(1)] of the African Charter had been violated and thus ordered his release as a form of restitution and awarded him moral damages for the prejudice suffered.[footnoteRef:13] [13:  Penessis v. Tanzania, Available at https://en.african-court.org/images/Cases/Judgment/YJudgement%20in%20the%20Matter%20of%20Robert%20John%20PENESSIS%20Vs%20United%20Republic%20of%20Tanzania%20Delivered%20on%2028%20November%202019%20-%20Optimized.pdf ] 


The Court has also had the opportunity to discuss these issues under the aegis of the African Judicial Dialogues in a bid to encourage collaboration among national, regional and continental judicial institutions in the protection and promotion of human rights in Africa generally.  


B. THE AFRICAN COURT AND THE AFRICAN JUDICIAL DIALOGUE INITIATIVE.


So far, four such dialogues have been held

· The First African Judicial Dialogue held in Arusha from 18 – 20 November 2013 on the theme: “Continental Judicial Dialogue with National Judiciaries.” 

· The Second African Judicial Dialogue held in Arusha from 4 – 6 November 2015 under the theme: “Connecting National and International Justice.”

· The Third African Judicial Dialogue held in Arusha from 9 – 11 November 2017 under the theme: “Improving Judicial Efficiency in Africa.”

· The most recent one, the Fourth African Judicial Dialogue took place from 30 October to 1 November 2019 under the theme: “Tackling Contemporary Human Rights Issues: the Role of the Judiciary in Africa.”  

This Dialogue was unique in many ways: It was the first time the African Judicial Dialogue was held out of Arusha; in Kampala, Uganda; it was also the first time the African Judicial Dialogue was hosting a Head of State (H.E Yoweri K. Museveni, President of Uganda) as Guest of Honour; and most importantly, it was the session most relevant to the topic on Migration and Asylum. This fourth edition identified the major human rights issues currently facing Africa and the role of the judiciary in addressing them. 

Interestingly, one of the main topics for discussions was presentations and discussions on, “The problem of migration, internally displaced persons and refugees in Africa” and “The right to nationality and the problem of statelessness in Africa” was also examined.” 

After three days of frank and constructive discussions, 435 participants comprising judicial authorities from 44 African Countries, 06 AU Organs, 02 UN Organs, 06 Regional and Sub-regional Courts, judicial and human rights NGOs as well as several individual experts reached the following conclusions and recommendations:

On the question of Migration, Internally Displaced Persons and Refugees in Africa:[footnoteRef:14] [14:  Final Communique on Fourth African Judicial Dialogue, available at https://en.african-court.org/index.php/news/press-releases/item/324-final-communique-fourth-african-judicial-dialogue
] 


· That the main causes of migration, internal displacement of persons and refugees in Africa are war, unemployment, poverty, natural disasters and bad governance. They welcomed the African Union initiative to set up a humanitarian support structure and encourage African States to facilitate its establishment by adopting the relevant instruments and provide the required resources.

· That the peaceful resolution of conflicts, the deepening of the integration process on the continent, through the free movement of persons, goods and services, as well as respect for the rule of law, the independence of the judiciary, human rights and fundamental freedoms, are important mechanisms to alleviate the suffering and retention of people in their respective countries or on the continent so that they can effectively contribute to social and economic development.

· That national, regional and continental judiciary institutions are indispensable in the enforcement of national and international human rights instruments for the promotion and protection of the rights of migrants, internally displaced persons and refugees.

On the Right to Nationality and the Problem of Statelessness[footnoteRef:15], participants also concluded: [15:  Ibid.] 


· That although the right to nationality is recognized by universal and regional human rights instruments, difficulties in the acquisition and its arbitrary withdrawal is common in many countries on the continent, rendering millions of people stateless. They therefore encouraged African Union Member States to adopt and ratify an African Union Protocol prepared by the African Commission on Human and Peoples’ Rights on Nationality in order to deal with the growing number of stateless persons on the continent.

· That some of the main causes of statelessness are discrimination against women, who, in some countries, cannot pass on their nationality to their children, the non-inclusion in Member States’ constitutions of provisions that assign nationality to all residents after independence, or transfer of territory, state succession, xenophobia, lack of birth registration and certification and climate change.

· They urged States, including the judiciary at all levels, to avoid decisions that leave persons in a situation of statelessness and to ensure that all processes are followed, particularly to ensure judicial review.



CONCLUSION


Cognizant of the fact that migration, asylum, nationality, statelessness and refugee relate to the ‘right to have rights’[footnoteRef:16] and the depth of their repercussions on the African continent, the Court has deployed both jurisprudential and collaborative approaches in addressing these issues. As elaborated above, this has been through determination of cases before it and dialogue with other judicial institutions. The Court shall continue to apply these tools to ensure that persons under these disparate categories enjoy the protection that the African human rights instruments have provided for.  [16:  Arendt, Hannah, 1906-1975. The Origins of Totalitarianism. New York :Harcourt Brace Jovanovich, 1973, pp 296 - 297
] 
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