Session 10:  Membership in a particular Social Group: The Protection Afforded to African Refugees in Canada, Australia, Czech Republic and the UK.
Presentation and discussion of the working paper prepared by the Membership in a Particular Social Group Working Party.

Presenter: Judge Patricia Milligan-Baldwin, Asylum and Immigration Tribunal, UK

Commentator: Judge Phillip Williams, Immigration Judge USA.

Chair: Justice John Gilmour, Federal Court Australia.

Excerpts from presentation by Judge Praticia Milligan-Baldwin:

· Conference themes- a purposive approach , and ‘accept uncertainty’ in this environment and ‘ journey through a blank space’ in reference to a lack of reference to persecution with respect to gender .  

This led us to think of this paper as a journey through an opaque or inchoate space.  We wanted a paper with relevance to Africa, with a pragmatic resource base of the working group.   We came across some surprising observations, and we want to chart at the end of the paper where to now.

· Historic overview: it’s hard to understand what the writers of the convention meant with reference to a particular social group.  There were for over 40 years two streams of thought.  Some thought it informed the two more clear existing groups in the convention and others thought it was an umbrella stand alone category.  There were then two pivotal US cases that then refined the definition.  

· The Czech Republic, when our colleague looked at case law here he could find virtually nothing on the definition. He put it down to a restrictive refugee jurisprudential environment.  There was a barrier with language, no historical links with Africa, and few localized African communities a refugee could seek assistance from.  There was also a lack of reporting as to where refugee applications came from.

· In Canada:  it was primarily women of all ages and ethnicities who were fleeing for reasons of FGM, domestic violence, because of lesbianism, forced marriages, and a few cases of cult group pressure.  This is a universal finding for Canada, UK and Australia.  So the blank sheet Mr. Justice Blake spoke about when the writers of convention spoke of lack of a gender category …  There were some cases from Nigeria where there was fear of persecution because of trans-sexuality etc.  Canada and Australia were more open to cases of fleeing because of property rights issues.  But most cases show a lack of women being able to avail themselves of state protection. You see it in the top refugee receiving countries; it is women seeking protection from one form of another of family violence. In the UK: there were virtually the same observations as the other countries.  Again there are some… for ethnic pressures accepted there as well.  
· Our observations: there is a category for women who are fleeing, there appeared to be no correlation between where FGM was practiced the most and where cases arose from.  But if you look at the UN map, all practice FGM, a minimum of 45 to max 97%, if you look to Sudan and Chad; you see why: women can’t go to the adjacent country for protection.  They are going to geographic environments that may not grant protection for those reasons.  We see why since 1951 the broadening of the definition has offered increased protection for women and sometimes men. 

· Overall observations:

The issue begs the question what might be the response of our African decision makers to such claims for refugee status regarding women fleeing because they don’t feel they’ll find protection in neighbor countries.  Given the growing number of theocracies in Africa can the west expect such cases to continue?  There is geographic bias to where people fall notwithstanding their countries (?).There was also an interesting case that failed in Australia- I couldn’t the find citation.  It was an Egyptian acrobat that arrived in Australia that fled without a visa.  He felt he couldn’t return to Egypt because he had a terrible reputation as an acrobat… it was turned down, but hopefully in 2011 it may well be that the acrobat succeeds.

· Where to now:  How might other country decision on African refugees be better disseminated?  Is there an interest in translating these results into a training package for judges with international development aid assistance?  The majority of women who flee Africa- could we share those reasons and the consequences of cultural difficulties to our colleagues to assist them in decision making in their own countries?

Judge Phillip Williams:  There are some fundamental questions that go to this issue.  My comments will be few because I believe the paper itself gives a comprehensive view of the efforts by the international community to define membership in a social group.  
An update from the customs and immigrations services (the office of the initial asylum reviews usually first goes here) shows that a lot of statistics reveal what types of social group cases have been received from African applicants.   But we haven’t got to a stage of looking at specific groups from Africa and what groupings can be developed.   I have seen US appeal cases reviewing social groups; some include assessment of asylum eligibility based on fear of FGM.  But as it relates to membership of a social group there is an ongoing effort- one I think is refreshing- by international courts to define membership in a social group.  It takes us to the matter of Costa (?), decided in 1985, where the board of immigration appeals dealt with this issue.  The board gave us a strong framework to deal with.  In Costa the board said that persecution on account of membership of a social group means persecution directed as an individual who is a member of a group who all share an immutable characteristic.  It can be innate, kinship ties but it must be unable for them to change. In the case of a person seeking asylum because he was a member of a taxi collective- as a member of the bar it was always difficult to get a case based on a  social group- it has evolved to a point now fortunately that ..(?).
In Quentas (?) case- they held that status because of membership of the international police was an immutable characteristic was a reason for asylum.  

I’ve had some cases based on harm on account of fear of harm on account of homosexuality and lesbian status.  When deciding on that case I’ve used the Toboso Alfonso case, a Cuban homosexual who applied for … here it was held that homosexuality is immutable and persecution by Cuba on account of such status was an immutable characteristic.  Here it was distinguished between homosexual acts as opposed to status.  It was pointed out that Cuban law that prohibited various homosexual acts, and those convicted were subject to severe harm in Cuba.  The same is also true for various places in Africa for people who have homosexual status.

The leading case regarding FGM is the case of Casinga- it dealt with a women fearing harm because of FGM.  We had grappled for a number of years before this case as to whether this practice did amount to persecution within the meaning of the immigration act.  The woman in Casigna was from Toga and the board said that young women of her tribe who had not had FGM as practiced by them and who opposed the practice- this may sound alike a large narrowing down; the characteristics of womanhood and membership of a tribe cannot change- they held she should not be required to change it.  In Casinga it was pointed out that women who have had FGM, did they have a well founded fear of persecution.  As recently as a few months ago-no, it was 2007 in Gonzales, the Attorney General recognized the fact that FGM is an ongoing harm, even if it has been done at an early age and it unlikely it will occur in future it is still an ongoing harm, it creates a likelihood that it may happen in the future.   I won’t go through all the cases in that regard, the most recent case though was one where a women feared her child would have FGM, her claim was denied because it was higher burden of proof required because she was protecting someone else. 

I would like to leave you with a quote from the 9th circuit, Domche v Casey (?), here it was said it is impossible to define a particular social group.  This is good because it leaves room to be done what I think needs to be done with this concept.  There may be groups or circumstances that arise later and we have to be flexible in order to handle that.  The imagination cannot embrace all the factors, some factors may be helpful but they are not exhaustive.  I believe like them it is more prudent to go on a case by case basis to create an evolving concept.  I think it’s worthwhile to go to some questions, do we have time John? 

Justice John Gilmore: we have about 15 minutes for questions and equally importantly for observations.  If we can develop the questions, we will take 5 or 6, could we have particularly from our African colleagues responses to the questions posed here.

Mike Kegan: I’m Mike Kegan: I have three questions.  I think the findings of the study are interesting since essentially at least for African claims the particular category is used for women and slightly broader gender based claims.  There seem to be few other claims at least with this category.  There’s no jurisprudential reason why a particular social group is limited to gender based issues but it seems to be used that way which I think is interesting.  It has an interesting phenomenon in terms of the practical application of these criteria.  The second question is that it’s puzzling by looking only at the social group category… (?) The last is that I as an asylum worker- we have represented many gender claims in Egypt, those decisions are not recorded.  In Egypt we are often… these cases are raised in Egypt…(?) And the last point I wanted to make, some of the insecurity… we hear from UNHCR officials is that they are often unsure about these social categories, we are often unsure to use this as a ground. A long definition may not be necessary but the ambiguities in this category may scare people.  

Questioner: I’ve noticed from Africa that a lot of claims involve persecution because of intermarriage or fleeing a criminal gang.  There are probably a lot of cases for membership but they may be refused because we found they are not convention related.  As an advocate it may be better to run it as a political or race thing.  

Justice John Gilmore: Is there anyone from Africa who wants to comment on one or more of the matters on the overhead. 
Jacob van Gerden, South Africa:  Chairman, as a point of interest, the only decision made on the basis of membership was on application of the Chinese family and I think there’s a good judgment by the court which confirms that it is not often used at adjudication at the board level or the… well there’s only the one review.

Brian Goodman, Canada: I would commend the African judges to look at particular at that part of the paper that leads with the Canadian… we have a decision in Ward that is helpful in interpreting what membership in a social group would include.  If you look at page 5 you will see that it includes groups defined by an innate or unchangeable characteristic, groups whose members voluntarily associate for reasons fundamental to their human dignity or … issues such as gender, linguistic background, whilst the second is human rights activists, the third ground is relevant because… (?) members of particular social groups as noted in the jurisprudence includes women subject to domestic abuse women forced into marriage…  I thought this was a helpful case, it involved membership of a labour union in Ireland it had nothing to do with gender. 
Judge Patricia Milligan-Baldwin: Thank you for your comments.  I think it was a shock to the working party that the gender basis came out so strong.  And generally, certainly in Canada and the UK most cases relate to … there were a large amount of Zimbabwean claims coming forward.  I first thought the reason why… I was a little suspicious that we were getting claims from women in countries where FGM was not practiced very highly, I thought the Somali claims are mostly ethnicity why aren’t we getting FGM claims from them?  It only made sense that the official said it was because of neighboring countries.  It was all women who suffer risk of FGM who were seen from being as part of a particular social group, so the House of Lords has stepped up onto the plate on that one.  Luke your comments on the Australia situation  follows the… that’s why the acrobat slide was there, who would have thought in 1951 that membership of a social group wouldn’t have been the place that gender would have landed.  We don’t know the characteristics of claims that will come before us in the future.  

Joanne: We are fortunate in Canada we have a contingency provision that allows us to look outside of the nexus, if person is in risk of serious harm, we can look at people outside of the categories, e.g. in relation to land disputes or membership of gangs.  In Canada we have gender related guidelines which are noted in the paper, it is recognition that women can be put in… it is good guidance.  I don’t have anything further to add, but it’s a good guideline for anybody who may be interested.

Judge Phillip Williams:  Your last comment you indicated you raised religion, nationality etc as other basis, the reason that membership of a social group is raised because it is not as concrete as the others are like race or political opinion.  The interesting one is membership of a social group , it is evolving and I enjoy seeing the jurisprudence of cases around the world that allow us to enlarge this definition.  We have to point out one would have to show the persecution is on account of that membership.. You will note from the paper that when we were in Mexico City realizing the next conference would be in Africa we chose to use African cases as examples, that’s how we decided on this as the subject matter.  If African members would be able to comment on this, like especially FGM as a basis for refugee status?  No?
Justice John Gilmore:  Thank you for attending this morning and the questions posed on the screen, it is such a serious issue confronting women and in a very real sense they are in our hands. So thank you for all for coming. 
