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In the beautifulnorth-western corner of Slovenia, the lakeside 

resort of Bled nestles amidst dense pine forests, surrounded by 

the dramatic snow-capped Julian Alps. The beautiful lake 

features the tiny wooded island ‘Maria of the Lake’, which is 

crowned by an idyllic baroque church amidst its glittering blue 

waters. This area is ideal for those in search of tranquility, 

withwonderful lakeside promenades to enjoy. Horse drawn 

carriages are ready to take you up to the medieval ‘Castle of 

Bishops’, with its fascinating museum and terraced restaurant 

offering breathtaking views.

ALPINE REGION OF SLOVENIA
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From the IARLJ President 

Dear Friends,

The end of the year is traditionally to look back and forward. The Christmas period is very suitable for this, during the days away from the office or court.  My part of the world is no exception in that most judges and court staff take two weeks off and in the court only urgent cases are going ahead. 

The IARLJ has experienced an exciting 2010. When stating this, I realize that few members will have attended all our events. But fortunately many have at least been present at one or more!

2010 was a year “in between” - that is, between World Conferences. Very appropriately, during this year we have been able to organize three Chapter Conferences: after the Australasian event in February, we have had equally successful regional conferences of the European Chapter in Lisbon, Portugal, last September and of the African Chapter in Abuja, Nigeria, last month. Both events hosted participants from more than 25 countries, were impeccably organized and we all were received extremely cordially. These were the sort of events where you do not realize all the little things which are so important if they go wrong (which did not happen!). This is also the place for a tribute to the “masters of the roll” of these events: Ahmed Arbee, Chair of the African Chapter, and Anabela Cabral Fereira from Portugal, who took the lead in the organization (of course with the indispensable support of many others!). The account of these events will be done elsewhere, and more in detail through the posting of the contributions on our website. The contributions for Lisbon are already there, and those for Abuja will follow soon (they are already on CD).

In the meantime, we had the annual consultation with UNHCR in October, where I was joined by our Bostjan Zalar from Slovenia. We met with the director International Protection and our new “liaison officer” with UNHCR,  Kees (pronounced “case”) Wouters. Since Kees took up this position, he has already made a big contribution, especially in the preparation of the African Chapter meeting. Also, we met with most of the heads of the Regional Bureaux of UNHCR.

UNHCR stressed to consider the cooperation between IARLJ and UNHCR, as long formalized in the Memorandum of Understanding, as important as ever. UNHCR will involve us in the anniversaries of the 1951 Convention and the Statelessness Convention next year, and also play their role in our next World Conference.

The last matter to raise now is our next World Conference. The Council meeting in Lisbon agreed to go ahead with preparations for our next World Conference to be organized in Slovenia. Since then, Bostjan Zalar, Office manager Liesbeth van de Meeberg and myself have been in close contact and we also paid a visit to the beautiful  Slovenian capital Ljubljana last month. We met there – very pleasant! - with representatives of the Slovenian judiciary and the Slovenian Judicial Academy, who take part in the organisation.  Also we visited Bled, picturesquely situated at Lake Bled,  around 50 km NW of Ljubljana, against the south eastern edge of the Alps, where the Conference is due to be held. We found the intended venue very attractive and intimate and hope you will share our views!

The dates for the World Conference are now scheduled for 7-9 September 2011. The working title is: Between Border Control, Security Concerns and International Protection: A  Judicial Perspective.  We hope to circulate the application forms in January.

So far for now. When you are reading these lines, you are probably very busy in finishing off the last cases and deliver judgment before 31 December. I wish you all success with these last bits, a peaceful Christmas, a prosperous 2011, where we hopefully will meet personally again!

Sebastiaan de Groot

The Netherlands
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The beautiful setting of Lake Bled in Slovenia which has been chosen as the venue of the next World Conference
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Two Views of the Lisbon Conference

The Association’s European Chapter held a conference at the Faculty of Law of the University of Lisbon, Portugal, 23 and 24 September 2010. The conference was titled Current Issues in Asylum Law. Some 85 participants attended representing some 20 countries. 

The Conference first speaker Roger Errera, Conseiller d`Etat honoraire, gave his comments on the Abdulla case of the European Court of Justice. This naturally led to the next subject, should national judges be making references to the European Court of Justice in asylum-related cases? Hugo Storey, Senior Member UK Immigrations Appeals Tribunal, made interesting reflections on the subject and we got a most informative paper to bring back home. We are to spread the word about the importance of references in this field.

One of the aims of the European Community when it comes to migration is to share responsibility of the international protection of refugees. The Dublin II Regulation is the central European legislation, binding for all Member States. We took part of an interesting presentation of problems encountered by the courts in Austria, Germany, Norway, Sweden and Switzerland when applying the Dublin II Regulation, particularly concerning article 3 ECHR and article 33 of the Geneva Convention 1951. Especially the problems in Greece were in focus. Ourania Nikolarakou-Mavromichali, judge from Greece, took the opportunity to describe the asylum procedure in Greece. Nuala Mole, the AIRE Centre UK, gave a brief presentation on a UK Appeal Court reference to the European Court of Justice in a Dublin Case to Greece, Case No. C-411/10. (The request of the Court of Appeal to have an accelerated procedure was rejected in October). The participants of the panel declared their understanding for the situation in Greece.

On Friday Mark Ockelton, Vice-President of the Upper Tribunal in the United Kingdom and Johan Berg, Member of the Immigration Appeals Board in Norway gave a British and Norwegian perspective on a highly thematic topic after 9/11, an applicant's right to protection and the States entitlement to protect its citizens against terrorism.

Gábor Gyulai from the Hungarian Helsinki Committee and the author of the very useful study « Country Information in asylum Procedures – Quality as a Legal Requirement in the EU », gave a speech on the subject of COI. Martine Denis-Linton, President of the Administrative Court of France, described the role of COI in the decision making process in France. John Young, Senior Legal Officer at UNHCR gave an informative presentation of REF World, a source of great help in the daily work of an asylum judge.

John Barnes, former member of the UK Immigration Appeals Tribunal, presented his paper regarding anticipated changes to the Procedures Directive on the topic “the right to an effective remedy”.

The final panel was titled The Lisbon Treaty: its implications for asylum law. It was a great honor for the Conference participants to listen to Dr. António Vitorinos, former member of the EU Commission, view on the Lisbon Treaty.  Concluding remarks, citing a letter written by the famous Portuguese poet Fernando Pess​oa, were made by Prof. Dr. Boštjan Zalar, High Court Judge in the Administrative Court of the Republic of Slovenia.

The Swedish delegation would like to thank our Portuguese hosts and Liesbeth for interesting and rewarding late summer days in Lisbon with excellent social arrangements. The first evening started with a visit to a Carmen Miranda Exhibition in Cascais, a small fishing village and seaside resort one hour from Lisbon. Afterwards we had an excellent dinner hosted by the Mayor of Cascais. The Conference dinner the second night included a lovely Fado performance. The dinner was held by the Mayor of Sintra at Palácio da Pena, a magnificent Royal Palace on a cliff high above Sintra. The bus ride up to the castle was somewhat interesting, if not terrifying. If you choose to walk next time, I can recommend it! On Saturday there were arrangements made to visit a reception center for asylum seekers and interesting sights in Lisbon, which was highly appreciated.

As a number of European election results shows – the latest being the Swedish one - there is a clear tendency in Europe towards a society more hostile to aliens. To safeguard the right of asylum is a most important task and the objectives of the IARJL are of outermost importance. The asylum law forms part of a greater context: migration law. The European Chapter decided to expand the objectives to cover not only refugee law but other aspects of migration law. This gives an opportunity to discuss a wider range of legal issues within the Association. In the European context the application of the European Directives in the migration field raise many questions. We look forward to discussions and points of view on different subjects.

We all found that the Conference was of great interest and importance. It gave an opportunity not only to take part in rewarding seminars and speeches but also to informal discussions with colleagues. 

At last, my first Chapter Conference made a great impact on me and it was an honour to meet judges and other legal experts with such a deep knowledge in asylum matters. I am sure that taking part of and, making the international judicial debate on migration is of greatest importance. I look forward to future discussions.   

Karin Benson 

Sweden

(PS: If Want to know more about Carmen Miranda,  there is a documentary “Carmen Miranda: Bananas is My Business” !)

Another view of the IARLJ Lisbon conference 

The IARLJ European Chapter conference was held at the Faculty of Law of the University of Lisbon from 23-25 September 2010.  The conference was attended by refugee law judges and tribunal members from all over Europe, and included a small number of delegates from Australia and Canada.  The conference focussed on issues of interest to members of the European Chapter, but there were many papers of relevance to non-European delegates.  

What is strikingly different about the refugee status determination (RSD) processes in Europe compared to those in Australia is the complex legal environment in which the RSD bodies operate.  Whereas in Australia we need only consider the Refugee Convention and the Migration Act in making determinations of refugee status, the RSD tribunals and courts in the EU are required to have regard not only to the Convention and domestic case law and legislation, but also to a range of other treaties, conventions, protocols and directives and the decisions of the Court of Justice of the European Union and the European Court of Human Rights.  In addition, these tribunals and courts also are required to consider claims of subsidiary protection.
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Linda Kirk from Australia, author of this report, enjoys Lisbon with other delegates.

Linda is pictured center, next to Rolf Driver, Chair of the Australasian Chapter.

The first day of the conference commenced with papers on the process for referral by refugee status courts and tribunals in the member states of the European Union (EU) of questions of the interpretation of aspects of refugee and asylum law to the Court of Justice of the European Union (CJEU).  This process is called a ‘preliminary reference’ or ‘ruling’ and involves the CJEU making a determination on a point of law before the member state tribunal proceeds to make its decision.  The speakers, judges from the United Kingdom, France and Germany, highlighted the fact that following a determination from the CJEU, member states often do not always agree on the interpretation of the Court’s decision.

The afternoon session of the first day considered what are known as “Dublin II Appeals”.  The Dublin II Regulations provide that EU member states may return refugees to the country of their first entry into Europe, subject to compliance by the state with minimum requirements of procedural fairness and compliance with the European Convention on Human Rights (ECHR) and the Refugee Convention.  Currently, the largest number of these cases involves the return of Russian/Chechan asylum-seekers to Poland and Afghan asylum-seekers to Greece.  The session consisted of a panel of senior refugee judges from Austria, Norway, Germany, Switzerland, Sweden and Greece.  The judges explained the procedures for Dublin appeals in their respective jurisdictions, which are not uniform.  These appeals generate a lot of work for the courts, for example, since 2008 the appeal court in Switzerland has heard 2000 of these cases.  

On Thursday evening we travelled by bus to the coastal town of Cascais about 40 minutes from Lisbon. We had dinner at the Centro Cultural de Cascais which was at the time hosting an exhibition of Carmen Miranda memorabilia as part of the hundredth anniversary of the birth of the Portuguese-Brazilian star.  The exhibition included 95 original pieces, including turbans, shoes, props and jewellery, as well as photos, films and sets portraying the time in which Carmen lived.  The highlight of the evening was the singing “contest” between delegates of their national songs, including a rendition by Federal Magistrate Rolf Driver of an “alternative” Australian national anthem written by comedian Spike Milligan.

The morning session of the second day consisted of presentations from two senior judges from the United Kingdom and Norway who detailed how their respective tribunals reconcile their obligations under the European Convention on Human Rights with domestic anti-terrorism legislation.  

The afternoon session commenced with presentations about the use of Country of Origin Information (COI) by decision-makers in the EU member states.  The first speaker from the Hungarian Helskinki Committee described the development of quality standards for COI and how these standards have been interpreted by the asylum courts in the EU member states and by the European Court of Human Rights.  The second presentation was from the President of the Administrative Court in France who described the obstacles presented by the traditions of French administrative law which have limited the use of COI in the French asylum courts.

The next session consisted of a presentation by a former senior judge of the United Kingdom Asylum Tribunal about proposed amendments to the right to an effective remedy as currently enshrined in Article 39 of the Procedures Directive.  The judge explained how these amendments will extend the right to an effective remedy to applicants who have made an unsuccessful claim for subsidiary protection.

The final session included an address from a former Minister of the Interior for the EU who outlined his involvement in the drafting of the Lisbon treaty and the challenges that were presented in trying to reach a consensus amongst all the member states.

On Friday evening we travelled to Sintra about one hour’s drive from Lisbon for a tour followed by dinner at the magnificent Palácio Nacional da Pena.  The palace was first built in the middle ages and is the oldest palace of the European Romanticism period.  It is a UNESCO World Heritage site and considered one of the seven wonders of Portugal.  After dinner we were entertained by a beautiful singer and her accompanying guitarist who performed traditional Portuguese songs.

On Saturday morning a Lisbon city tour was organised for conference participants.  The tour included a visit to a community detention centre where applicants are accommodated and assisted to find work whilst they await the outcome of their case.  We were told that the centre is used by approximately 150 people per year.

The RSD tribunals and courts in Europe operate in a much more complex legal and political environment than refugee status decision-makers in Australia.  From an Australian perspective, it is interesting to observe the attempts that are sometimes made by the EU member states to shift their obligations under the Refugee Convention to other member states and/or challenge the compliance by other states with the principles of procedural fairness.  There are obvious parallels here with the current debate in Australia about regional responsibility for asylum seekers and when it is permissible to return refugee claimants to the country of first entry.

The conference, which was arranged at short notice, was extremely well-organised.  We are grateful to those who were involved in organising the conference, particularly to the Portuguese members of the IARLJ, who were excellent hosts and ensured that delegates went away with fond memories of Lisbon in addition to a better understanding of the challenges facing European RSD courts and tribunals.

Linda Kirk

Australia

________________________________________________________________________

Report on the Regional Conference in Abuja
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Former Chief Justice of Nigeria, Lawal Uwais, with Geoffrey Care (UK)

The regional conference held in Abuja from 22-26 November 2010 was indeed a spectacular event in the calendar of the Africa Chapter.

All credit is due to Justice Gummi and Justice Kashim Zannah who toiled endlessly to ensure that the event  turned out to be a memorable event taking the momentum of the Africa Chapter to greater heights of achievement.

The occasion was enhanced by the esteemed presence of Sebastiaan de Groot President of the IARLJ; Justice Tony North, Immediate Past President;  Founding President (IARLJ) Geoffrey Care; Former Chief Justice Lawal Uwais; and significant Members of the Judicial fraternity both from Nigeria and neighbouring states in Africa.

The Conference was officially opened by the Chief Justice of Nigeria, A.I. Katsina-Alu, and addressed by Sebastiaan de Groot on behalf of the IARLJ. The program included very pertinent topics in relation to International Refugee Law.

Dr Cornelis Wouters, Senior Refugee Law Advisor UNHCR, Geneva spoke on Global Protection Challenges including key principles of the Geneva Convention relating to the status of Refugees. He was also ably supported by Mr. Jacques Dia Gondo, Protection Office, UNHCR Abuja. Justice North provided a very interesting presentation on Case Law Development citing the Tampa judgement in relation to the concept of judicial intervention/ oversight /supervision.

Although the draft program was adapted in the course of the proceedings, we acknowledge the contributions by Ken Sandhu and Farncois Guillbalt of Canada. Justice Isaac Lenaola (Kenya) and Justice James Ogoola (Uganda) with his poetic eloquence rendered very provocative presentations. Joshua Castellino UK, spoke on the nexus between Human Rights and Refugee Law. Amor Boubakri (Tunisia) and Marina Sharpe (UK) rendered academic perspectives. Throughout the duration of the conference, delegates were very responsive and actively engaged in discussion time including the breakout sessions.

In keeping with the outstanding quality of the hospitality and organisation, the conference dinner took place poolside on a balmy evening at the luxurious Sheraton.  We were privileged to have the attendance of diplomatic representatives from Canada, the Netherlands, Australia and Morocco.  It was important for these guests to witness the work of the Association in order to provide on going support for the Chapter
The deliberations were concluded by the adoption of the Abuja Delaration, calling upon African States to make provision for fair, transparent and efficient Asylum Status Determination structures calibrated with an ongoing program of Professional Development and Training for Decision Makers in collaboration with the IARLJ and UNHCR.   

As Head of the Africa Chapter, I will be failing in my duty in extending my deep sense of gratitude to the Local Organising Committee ably supervised by Justice Gummi and Justice Kashim Zannah. Kashim even went the extra mile by personally welcoming arriving Delegates, arranging transport and even meeting arriving Delegates after midnight. He personally supervised the hotel reservations and the departure of all Delegates. As a Council Member of the IARLJ and Executive Member of the Africa Chapter, he has indeed demonstrated the spirit of commitment that has resulted in a record of 74 new Members enrolling as paid Members of the Africa Chapter.

The support staff under Ms Mary Baiyekusi, Legal advisor in Justice Gummi’s Office, with the Administrative Support Staff must be acknowledged for the professional handling of all the logistical arrangements.  

Mention must also be made of the sterling role by Kees Wouters (UNHCR) for his valuable contribution both in preparing the draft program and in facilitating the Regional UNHCR offices' sponsoring of delegates in respect of the airfares. The Nigerian Judiciary covered the hotel, meals and transport costs as well as a very memorable closing banquet. 

We returned from Abuja energized by the unique success of the Nigerian Regional Conference having even paved the way for the ratification of a special Working Party on 

African Asylum Systems by the Council of the IARLJ early in the New Year.

Ahmed Arbee    

South Africa
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   Ahmed Arbee, Head of the Africa Chapter,

      Former Chief Justice of Nigeria, Lawal 


           enjoying the Abuja seminar



 Uwais, with Justice Tony North

________________________________________________________________________
UNHCR Roundtable on Asylum Seekers and Refugees Seeking Protection on Account The of Their Sexual Orientation and Gender Identity

As part of the co-operative agreement between the IARLJ and UNHCR, we are asked from time to time to contribute to the processes which eventually result in UNHCR guidelines on various aspects of refugee determination. Earlier this year, UNHCR sought the Association's input on refugee claims involving sexual orientation. After consultation, the President offered the participation of member Luke Hardy from Australia. Luke was an excellent choice, having over fifteen years' experience in adjudicating refugee status claims by persons with claims involving their sexual orientation. Through the IARLJ, he has previously contributed comments in confidence on a UNHCR draft guideline relating to military service and, in particular, conscientious objection to the same. Luke also brought experience with UNHCR procedures, having participated on three occasions in UNHCR’s Ex Com meeting as the NGO member of the official Australian delegation. On one of these occasions (1988) he co-drafted and presented the delegation’s speech in debate on improving protection of refugee women.

Here is an edited version of the report that Luke Hardy presented to the IARLJ President and Australasian Chapter Chair on his return from Geneva.

The UNHCR Roundtable on Asylum Seekers and Refugees Seeking Protection on Account The of Their Sexual Orientation and Gender Identity took place in  the Palais des Nations,  Geneva on 30 September - 1 October 2010 in the week prior to the 61st Meeting of UNHCR’s Executive Committee (Ex Com), at which our work was acknowledged and welcomed by a number of participant states. At a reception welcoming Roundtable participants, the UN High Commissioner for Refugees, António Guterres asked me to pass on his warmest regards to our President Sebastiaan de Groot, and also asked me to thank the IARLJ for agreeing to participate in the Roundtable. Amongst a number of social workers, academics, legal experts and service providers, I was the only refugee status adjudicator participating in the proceedings; hence the IARLJ’s contribution to the process was regarded as very valuable.

Over the last decade or so, courts around the world have increasingly provided guidance in relation to claims to refugee status on grounds of sexual orientation and gender identity. 

Relevant primarily to the Convention-related factor of “membership of a particular social group”, sexual orientation and gender identity claims tend to be among the more sensitive and intangible claims presented by asylum seekers. 

The issue is sensitive not least because a number of democracies still prescribe severe penalties for sexual activity commonly associated with homosexuality, even where this activity is engaged in privately between consenting adults. Even some democracies without such laws in force face increasing pressure from religious and other interest groups that, concomitant with their embrace of religious freedom and freedom of speech, express condemnation of sexual minorities.  

Preparation for the Roundtable

In March 2007 a distinguished group of human rights experts produced the Yogyakarta Principles, being a set of principles on the application of international human rights law in relation to sexual orientation and gender identity, following a four-day meeting in November 2006 at Gajah Madah University in Yogyakarta, Indonesia. These principles were aimed at guiding policy makers and politicians, decision makers and the general population as well as human rights defenders and rights-holders in better understanding ways in which UN resolutions and international instruments practitioners appropriately include and apply to persons of all sexual orientations and gender identities.

On   21 November 2008, seeking to address this under-discussed subject in relation to international refugee protection, UNHCR released a Guidance Note on Refugee Claims Relating to Sexual Orientation and Gender Identity. The intention behind UNHCR’s occasional Guidance Notes is to clarify applicable law and legal standards with the aim of providing guidance in a particular thematic area, so as to enhance the delivery of protection to refugees and asylum-seekers through adherence to international refugee protection standards. The “particular thematic area” in this Guidance Note covered issues of relevance to LGBT, or lesbian, gay, bisexual and transgender, asylum seekers and refugees; this umbrella has since been widened to LGBTI, apparently in line with the framework of the Yogyakarta Principles, in recognition of the unique and related concerns of intersex asylum seekers and refugees. The two years that have elapsed since the circulation of the Guidance Note has allowed time for critical feedback from UNHCR staff, NGOs, academics, adjudicators and other practitioners on its scope, usefulness and shortcomings.

Prospective participants in the Roundtable were asked to digest the contents of the 21 November 2008 Guidance Note and respond to a short questionnaire containing questions regarding protection challenges faced by LGBTI asylum seekers and refugees. 

We are asked to respond wherever possible from direct experience and advised that the information we provided would be included to the extent possible in a background or discussion paper that would be ready in time for the Roundtable. In my own responses I discussed a number of issues that I did not think other participants, being experts in various other fields and disciplines, would necessarily be in a position to raise.  

In September 2010, a number of topical academic papers and a Discussion Paper were circulated to participants. The latter comprised a pulling-together of both common and stand-out responses to the Questionnaire. The Discussion Paper was circulated as an obvious draft, encouraging participants to embark on suggested changes and improvements, in track form, even before leaving home.

My overall impression is that the prevailing tone and content of the Discussion Paper reflected to a large extent the survey work conducted in recent years by a small number of diligent academics, particularly in Australia and Canada; this seemed beneficial, as the kind of work they are doing in comparing the adjudication of LGBTI asylum claims over time and in different jurisdictions is not being conducted by anyone else, and probably cannot be.

Understandably, the discussion paper drew attention to the need to develop consistent terminology when addressing issues related to sexual orientation and gender identity,  there being significant social and cultural variance as to what terms are used in different areas of the world: “Individuals self-identify using varied language, and that language keeps evolving.” UNHCR provided participants with a glossary of sexual orientation and gender identity-related terms closely modeled on the Media Reference Guide developed by the Gay & Lesbian Alliance Against Defamation (“GLAAD”) and the definitions in the Yogyakarta Principles. 

The Discussion Paper included, as drafts in UN-sponsored debating processes often do, some summary observations that were available to be fashioned into Summary Conclusions in the course of the Roundtable’s collective deliberations. The Discussion Paper underwent  re-drafting in the days before and during the Roundtable meeting, and is presently evolving into the meeting’s Summary Conclusions and the envisaged Guideline on International Protection.

The Roundtable 30 September – 1 October 2010

Volker Türk, the Director of UNHCR’s Division of International Protection set the keynote in giving an overview of relevant UNHCR efforts to date and in explaining the Roundtable and the Summary Conclusions process, and in outlining how the Roundtable was expected to inform future policy and operational guidance and action. He focused participants on identifying joint goals for future cooperation and participation by States, NGOs, academia and civil society.

John Fisher, the Co-Director of ARC International gave a 10-minute presentation on the Yogyakarta Principles and other International and Regional Human Rights instruments. In the discussion that ensued it was acknowledged that although the Yogyakarta Principles are a valuable education tool, not all breaches of the human rights to which it refers will necessarily amount in all circumstances to Convention-related persecution. It was generally agreed that UNHCR needed to develop its own Convention-specific principles.

Much of the first day was devoted to discussing issues arising from the presentations of academics Jenni Millbank and Nicole la Violette, who provided valuable overviews of misconceptions arising in the determination of LGBTI asylum claims. They were introduced by Gisela Thäter, Legal Officer in UNHCR’s Division of International Protection (Policy and Law).

Of particular interest, Ms la Violette talked about problems arising from teaching adjudicators to encourage refugee status applicants to convey a sense of their personal narrative; she said this had still managed to result in some instances in adjudicators compiling set questions and forming misplaced expectations as to right and wrong answers.  

On the second day, the program provided for five separate presentations addressing “Issues Particular to Lesbian, Gay, Transgender, Bisexual and Intersex Asylum-Seekers and Refugees as Separate Groups”.

I had been asked by Laura Gray, prior to going to Geneva, if I would make a short presentation on challenges faced by bisexual claimants to refugee status. I took as a starting point a paragraph in the Discussion Paper, to which I had initially contributed, in which it was noted:

Bisexuals face extremely low asylum claim recognition rates and are largely invisible in jurisprudence.  Even where applicants self-identify as bisexual, adjudicators tend to analyze these claims within a hetero- or homosexual context. Some adjudicators do not believe bisexuality really exists as a sexual orientation, and feel that bisexuals can return to their countries of origin and elect to be heterosexual, thereby avoiding persecution. They face major credibility issues in asylum procedures if they have had heterosexual partners. There is little country of origin information about bisexuals, which makes it difficult for such applicants to corroborate their claims. 

Here follows a very short summary of the main points of my presentation:

In some contrast to other LGBTI groupings, there is relatively little consensus about the term “bisexual”, partly due to prejudices about bisexuals appearing “able to enjoy” sexual relations with males and females. Such prejudices, not exclusive to heterosexuals, may prevent people from considering the possibility that bisexuality is as an immutable orientation on its own. It might be even harder to see bisexuality as a distinct orientation given that bisexuals might not always be contemporaneously attracted physically, romantically and/or emotionally both to males and females. Bisexuals are probably least likely to “come out” given the uniquely complex relationship they may have with the straight world.  At least insofar as they identify as bisexuals, they appear to have proportionally low participation rates in queer or LGBTI social/political movements. Distrusted by gays and lesbians, who may sometimes regard them as “fair weather friends”, as well as by straights, bisexuals may be subject to a number of social factors that cause them to avoid disclosing or coming to terms with their sexuality. In considering these factors, adjudicators may be blinded to potential Convention-related factors affecting the lives of bisexuals. 

I tried to tie all of my points in some way to the outline of concerns in the Discussion Paper, in the knowledge that it was to form the basis in part of the emerging formal Guideline. 

 I told the Roundtable that I had never determined a refugee status application in which the applicant claimed fear of persecution on the grounds of being bisexual, let alone on grounds of being perceived by persecutors as “bisexual” per se. This experience seemed to square with broader data collated by Jenni Millbank and others, who reported how few claims to refugee status appeared to be based on bisexual status.  From my own observation, claims tended, rather, to be about fear of being persecuted for reasons of being (or being perceived to be) gay or lesbian. This seemed to be because it was the “gay” or “lesbian” activity of the asylum seeker that was more likely to be the critical issue in the eyes of the agent(s) of persecution. I cited the example of the notorious s.377 (and s.377A) which is still incorporated into the penal code of a number of former British colonies. In enforcing this law, authorities in relevant countries do not appear to have been interested in whether persons accused of breaching of it were homosexual or bisexual, and in not wanting to do away with this law, its defenders do not appear to single out bisexuals as persons of concern. 

I suggested that one challenge for adjudicators might be the possibility that bisexuals, perhaps having necessarily become adept at compartmentalizing their lives, might arrive in a country of asylum with no individual history of experienced harm. Similarly, a gay or lesbian might also arrive in a country of asylum with no individual history of experienced harm, but their refugee status applications might seem more credible due to their not having experienced heterosexual contact or relationships.

The afternoon of the second day of the Roundtable was primarily devoted to hearing about “Good Practices and Current Initiatives” from practitioners including social workers working with LGBTI asylum seekers on various continents. One of the highlights was the presentation by Anne Mwangi-Wambugu, of the HIAS Refugee Trust of Kenya (HRTK), in which she described some quite ingenious and resourceful strategies for demystifying LGBTI issues in her training of various kinds of refugee practitioners in Kenya.

Elizabeth Drew, Special Assistant to the Assistant Secretary of State, in the Bureau of Population, Refugees and Migration of the US State Department spoke of positive developments in her government’s approach to LGBTI refugees.  There were some concerns raised over the two days of the Roundtable that governments should reconsider the practice of offering international protection to asylum seekers conditional upon the asylum seekers abandoning sex work, however exploitative of the individual such work may indeed be.

Over both days, participants viewed portions of a documentary called “Getting Out”, produced by the Refugee Law Project, Makerere University, Uganda. Contemporaneous with the making of this documentary, lawmakers in Uganda were considering a bill to apply to the death penalty in certain cases of “gay sex”, including cases of undefined “aggravated homosexuality”, and to require members of the public to report any homosexual activity to police with 24 hours or risk up to three years in jail. In addition, the bill called for Ugandans breaking the new law abroad to be subject to extradition requests.

Stemming from discussion in a plenary session of at the IARLJ World Conference in Cape Town, I raised the concern of a Kenyan adjudicator who had asked what guidance the Association might give an adjudicator conducting RSD in a country that effectively criminalises homosexuality when confronted with an asylum seeker applying for refugee status on LGBTI grounds. I mentioned having suggested to the adjudicator that it might all the more critical in such countries for UNHCR to play a discreet, sensitive and perhaps pre-emptive role. This led to a discussion about the potential likelihood of LGBTI asylum seekers, say, seeking asylum in one African country from persecution in another, mentioning anything but their LGBTI claims in the course of applying for asylum. 

As the two-day session drew to a close there was a sense that the intended Guideline needed to be developed in conjunction with continuing exemplary commitment on UNHCR’s part to providing guidance to staff members and managers to ensure diversity and fairness for LGBTI staff, the better to enhance UNHCR’s capacity to comprehend, protect and assist LGBTI asylum seekers and refugees. Participants also supported the UN system, through UNHCR, building greater positive consensus among member States.
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Luke Hardy with Laura Milliken Gray and Janice Lyn Marshall in Geneva

After the Roundtable

The weeks since the convening of the Roundtable have seen participants engaged in a process of commenting on draft summary conclusions. Very recently, these have now been produced by UNHCR and are publicly circulated. It is not yet clear when the foreshadowed Guideline might be finalised, notwithstanding the High Commissioner’s and Assistant High Commissioner’s support for early circulation. It appears from trends discussed under the next sub-heading that broad support may continue to be problematic. UNHCR may be on the threshold of a debate not at all unfamiliar to the leaders of the World Anglican Communion.  

61st Session of the Executive Committee of UNHCR 

In her address to Ex Com, the Assistant High Commissioner Erika Feller reported that UNHCR had organised the Roundtable to promote better understanding of the protection needs of people fleeing persecution due to their sexual orientation or gender identity, and advised the Committee and observers that UNHCR guidelines and policies would be revised to incorporate this information. Ms Feller acknowledged that there some issues to address with regard to the currency, timeliness and generality of some UNHCR eligibility guidelines. She announced that UNHCR was reviewing its process for developing these guidelines. This seemed to be a generalized reference to the delay in the release of the long-awaited Guideline relating to military service, draft evasion and conscientious objection. 

Taking a clear lead on the issue, the US Delegation lived up to what Elizabeth Drew foreshadowed at our meeting and made a very positive statement at Ex Com in its intervention on the agenda item International Protection (on 6 October 2010), specifically referring to the work of the Roundtable and to the process of which it formed a part. Norway spoke expressly in support of the Roundtable process. Spain announced to Ex Com that it had introduced new asylum legislation to include provisions on sexual orientation, gender identity and gender-based violence and discrimination. The Australian Delegation expressed strong support for UNHCR’s efforts generally to protect persons of concern from violence, abuse and exploitation, drawing particular attention to UNHCR’s efforts to protect and assist survivors of sexual and gender based violence.

Nevertheless, there was considerable debate over UNHCR’s stated intention to incorporate into its policies and guidelines the protection needs of people fleeing persecution due to their sexual orientation or gender identity . States opposed to this process included Egypt, the Russian Federation and the delegations of countries commonly defined as the Africa Group. These states asserted that any “new” interpretation of Convention provisions must be based on the consent of states. Egypt advised it would withdraw from the Convention were UNHCR to direct states parties to interpret the Convention’s provisions as being inclusive of persons fleeing persecution based on their sexual orientation or gender identity. However disappointing, it is somewhat unsurprising that such a backward step was more recently taken in New York on 16 November 2010, nominally sponsored by Benin. It is probable there will be a few more.

Relevance to IARLJ

There should be no doubt that the process and debate triggered by UNHCR’s recent Roundtable has relevance to IARLJ which, in the last two years, has devoted much worthwhile attention to the development of its African chapter and to the training of African RSD adjudicators. 

I believe IARLJ has an important role to play in the building of positive consensus among states, particularly those with which the Association has recently been building close and positive relationships.

I would strongly encourage IARLJ to continue to help to expose RSD adjudicators in regions including my own to the valuable survey work being conducted by academics like those who attended the Roundtable. Some of what they say may not seem palatable, even to adjudicators who have long since learned from early, perhaps clumsier, approaches to LGBTI claims in RSD processes; some of what they say may rightly seem off the mark, in which case there is more food for dialogue; however, not even the eminent courts in the many jurisdictions from which our members come can possibly provide the kind of overview that these academics have embarked upon and continue to refine. 

Given the UNHCR’s fresh resolve towards mainstreaming an issue it implicitly regards as having too long been marginalised, it would be appropriate for IARLJ to look at how it too could continue to contribute positively to the debate. It is apparent from the last IARLJ World Conference that members and guest participants had questions and comments relevant to this area of refugee law. It was also apparent to me that one of the working groups, in spite of being quite brilliantly led by its speakers, ran into difficulty when it came to inviting questions and comments from the room.

There may well be some appropriate way in which progress (if any) towards (or perhaps, by then, since) the establishment of Guidelines relating to LGBTI asylum seekers and refugees might be discussed at the next IARLJ World Conference. I have some suggestions that I would be happy to share, perhaps more informally, over the next few months.

Once again, I am extremely honoured and grateful to have been nominated to attend the Roundtable on behalf of the IARLJ and remain prepared to assist the Association in any relevant way.

Luke Hardy

Australia

Australasian Chapter Report

A combination of exciting, challenging and disturbing developments in the period since July this year makes this report an important one.  The European Chapter conference in September in Lisbon was a highlight and Refugee Review Tribunal (RRT) senior member Linda Kirk has reported separately on that.  As Linda notes, the Chapter conference was an outstanding success and it was a privilege to attend it.  The governing council meeting, which was held at the end of the conference, was a very productive one which hopefully presages a successful year for the Association next year.  

During the period covered by this report Special Advisor Tony North and I took further steps in promoting the Chapter’s Asian outreach programme.  Tony North met with a delegation of Indonesian senior judges in October.  Flowing from that meeting Tony made contact with Professor Harkristuti Harkrisnowo, the Director-General of Human Rights in Indonesia.  We wrote to Professor Harkrisnowo to facilitate further discussions on co-operation between the Association and the Indonesian authorities.  We are hopeful that there may be productive follow up to Tony’s discussions, and have suggested that a meeting might follow the format of my meeting with Indonesian diplomatic officials in late 2009, which was held around the time of the annual dialogue between Indonesian and Australian officials.  

The New Zealand Immigration and Protection Tribunal (IPT) commenced operations on 29 November 2010.  As previously reported, the Tribunal is headed by District Court Judge Bill Hastings, and consolidates in one body the functions of the former Refugee Status Appeals Authority (RSAA), the Residence Review Board (RRB), the Deportation Review Tribunal (DRT)  and the Removal Review Authority (RRA).  On 28 September 2010 the New Zealand government announced sixteen further appointments to the IPT.  It is noteworthy that all of the members of the IPT are lawyers.  Legal qualifications are specified as a primary criterion for appointment to the IPT.  Appointments are made by the Minister for Justice in consultation with the Minister for Immigration.  The IPT falls within the Justice, not the Immigration portfolio.  There is a view among some legal academics (for example Mr Yee-Fui Ng of the Australian National University) that in order to secure its independence the Australian tribunal should be similarly structured.  

The Chapter executive had anticipated the importance of the decision of the High Court of Australia in Plaintiffs M61/2010E and M69 of 2010 v Commonwealth of Australia & Ors [2010] HCA 41.  The decision was handed down on 11 November 2010.  Briefly, the High Court decided that the process of detaining asylum seekers who arrive unlawfully by boat, on Christmas Island, is constitutionally valid but the process is subject to judicial oversight by Australian courts (for practical purposes, this means the High Court and the Federal Magistrates Court).  Further, in the cases considered by the High Court the decisions taken were unlawful because the process was not procedurally fair and because relevant provisions of the Migration Act 1958 were not applied.  

One of the consequences of the High Court’s decision is that there are now two separate and distinct legal regimes in Australia for the determination of refugee status, depending upon whether the applicant was on arrival an unlawful non citizen.  For practical purposes, this means that asylum seekers arriving by boat are assessed under the Refugees Convention and the Migration Act 1958 with a right of non statutory merits review.  That merits review can be challenged in the Australian courts (in particular the Federal Magistrates Court and the High Court) under the general law and is not subject to the complex procedural code that governs the operation of the RRT.  The decisions of the RRT are subject to review by the Federal Magistrates Court and the High Court, not under the general law, but by reference to the statutory code of procedure.  This bifurcated legal system is both bizarre and complex.  The consequences of the bifurcation, in legal terms, are difficult to predict.  

Legal academics (for example Professor George Williams) and some practitioners have called for a single decision making scheme to be put in place that will apply to all asylum seekers, regardless of the manner of their arrival.  I support that view.

It appears that the Australian Government’s response to the High Court decision is to expand and formalise the structure for the offshore processing of refugee claims on Christmas Island, and to continue to pursue an agreement with Timor L’Este for the processing of asylum seekers there.  Opposition parties have proposed a more radical response, in particular of returning Afghan asylum seekers to central Asia to be processed in refugee camps in neighbouring countries.  

I am concerned that if asylum seekers seeking refuge in Australia are to be diverted to a third country, the determination of refugee status in that country should be undertaken to a uniform and high standard.  To that end, the Chapter executive is working with the UNHCR to develop a training capability to support refugee status determination capacity building within our region.  The Chapter has arranged for the UNHCR to conduct a Train the Trainers course on 26 March 2011, immediately following the national conference of the RRT.  Members of the RRT have been invited to express interest in attending.  New Zealand members have expressed a wish to be able to attend the conference and, with that in mind, have also been invited to express interest.  

The response from RRT members has been astonishing.  At the time of writing this report between one third and one half of all members of the RRT have asked to participate.  A number of members have expressed the view that they are looking for an opportunity such as this to view their work in a broader context and to participate in something more stimulating than the day to day process of administration, which can be somewhat disheartening.  Unfortunately, it will be necessary to strictly limit numbers but it may be possible to conduct follow up events, perhaps involving some of those who are trained as trainers on 26 March.  

The formalisation of the process of offshore refugee status determination raises serious questions concerning the future of the RRT.  An organisation called IMR (Independent Merits Review) has been created administratively to perform similar functions to the RRT.  The growing numbers of unauthorised boat arrivals at Christmas Island have caused the IMR to actively recruit and it appears likely that the number of members of the IMR will shortly rival that of the RRT.  Some very senior and experienced members of the RRT have chosen to transfer to the IMR, for a range of reasons, which apparently include more flexible working arrangements on the IMR and the greater simplicity of administration and decision making on the IMR.  If this process continues there is a risk that the RRT will be increasingly marginalised.  On the other hand, there is the possibility that the IMR could be a catalyst for change.  The Chapter has welcomed IMR members as IARLJ members.  I am reassured that those RRT members who plan to transfer to the IMR have indicated that they will remain involved in the work of the Chapter.  The Chapter will seek to recruit new members on the IMR in the new year once the expanded membership of that body has been settled.

The views I have expressed above are my own.  The issues are important ones and there should be discussion within the Chapter about them.  The current circumstances surrounding the procedures for dealing with unauthorised arrivals by asylum seekers give rise to both practical and policy challenges.  Internationally, similar challenges are being faced by other parties to the Refugees Convention, particularly in Europe and North America.  I am confident that members are aware of these challenges and are as determined as I am to support and maintain a rational, fair, consistent and humane approach to refugee status determination in Australia, in our region and globally.

Rolf Driver

Chair, Australasian Chapter

________________________________________________________________________

Australasian Chair Rolf Driver has reported (above) on the appointments to the new 

Immigration and Protection Tribunal in New Zealand. The long-time IARLJ member Rodger Haines QC, who served with such distinction on the former Refugee Status Appeals Authority, is not continuing with the new Tribunal. Fortunately for the IARLJ, he will continue to be associated with us through his ongoing refugee law  work in the academic sphere and his private practice.   

Eminent refugee law expert Professor James Hathaway, well-known to IARLJ members, has penned this appraisal of Rodger's decision-making with regards to refugee status.

 SEQ CHAPTER \h \r 1A tribute to Rodger P.G. Haines, Q.C.

This year marks the retirement of Rodger Haines from the post of Deputy Chair of the New Zealand Refugee Status Appeals Authority (RSAA).  For many of us around the world who have come to count on Rodger’s decisions to clarify the most difficult points of refugee law, his departure is a major loss.

Over the course of some twenty years at the RSAA, Rodger Haines authored many of the Authority’s principal decisions.  The intellectual leadership shown in his judgments has elicited the respect not only of senior courts in his own country, but also of the most senior courts abroad.  For example, Justice Kirby’s opinion in the path-breaking Khawar case (Apr. 11, 2002) acknowledged its reliance on Haines’ Refugee Appeal No. 71427 (Aug. 16, 2000).  Haines’ analysis in Re GJ (Aug. 30, 1995) was said by the House of Lords to be “an impressive judgment” demonstrating that “homosexuals are capable of constituting a particular social group within the meaning of art 1A(2)” (Shah and Islam, Mar. 25, 1999).  And most recently, the UK Supreme Court’s refusal to endorse a duty of discretion in HJ (Iran) and HT (Cameroon) (July 7, 2010) engaged with Rodger Haines’ analysis in Refugee Appeal No. 74665 (July 7, 2004), commenting that it “contains an impressive analysis of the relevant principles, and it is impossible to do full justice here to what it contains.”  For the work of an administrative decision-maker to attract such admiration from the top courts of foreign jurisdictions is simply an extraordinary accomplishment.

Rodger’s influence has not, however, been limited to the jurisprudential realm.  Rodger has given tirelessly to assist the work of UNHCR, including by drafting the key study of gender-based claims to refugee status for the 2001 Global Consultations, and by offering training on refugee law throughout the Asia-Pacific region.  He has for some years been the at helm of the European Council on Refugees and Exiles’ refugee law training programs for Russia and neighbouring states; played a key role in the development of a refugee law curriculum in the University of Tokyo’s Human Mobility Studies Programme; served as New Zealand National Coordinator for the Refugee Caselaw Site as well as director of its local equivalent, RefNZ; led numerous training courses for the IARLJ and national refugee tribunals; and served as the perennial chair of the Michigan Colloquium on Challenges in International Refugee Law.

Rodger has simultaneously held the post of Lecturer in immigration and refugee law at the University of Auckland’s Faculty of Law, where he has inspired generations of students to embark on careers in both refugee and international human rights law.  Many of us in the academic world regularly teach from Rodger’s decisions.  This year alone I relied on his opinions on sur place claims, the relevance of past persecution, the relationship between human rights law and “being persecuted,” the contextual approach to understanding the scope of “political opinion,” and the internal protection alternative.  Scholars regularly cite to the many journal pieces and book chapters he has authored on nearly every critical issue in international refugee law.

Despite a back-breaking schedule of commitments in New Zealand and around the world, Rodger Haines has always been mindful of the importance of generously sharing his time and experience with those who looked to him for mentorship.  As a former legal associate at the RSAA recently commented to me, “for someone so busy he was amazingly generous with his time – he had an open door policy, which made his office a hotbed of intellectual discussion and impromptu life planning sessions. Rodger would never limit discussion to the law to be applied, but would always spend time explaining how to be a good lawyer as well.”

I know all members of the IARLJ will join with me in celebrating Rodger Haines’ truly extraordinary contributions to the evolution of refugee law, and in thanking him for his wisdom, unstinting commitment, and genuine collegiality.

James C. Hathaway

University of Michigan Law School

USA

[image: image7.jpg]



Rodger Haines addresses the Australasian IARLJ Regional Conference, 

Sydney, February 2010

Interesting case

Past President Tony North was speaking to IARLJ colleague Harald Dorig at a meeting when the latter suggested that he would be interested to see mention made in the newsletter of interesting refugee law decisions. In line with this suggestion, New Zealand colleague Martin Treadwell sent in this report about a refugee case involving some allegations about terrorism. The full text of the judgment and reasons can be found at www.courtsofnz.govt.nz,  referring to  Attorney-General (Minister of Immigration) v Tamil X and Refugee Status Appeals Authority SC 107/2009 [2010] NZSC 107.

The Supreme Court, in a unanimous decision, has dismissed an appeal by the Attorney-General against a Court of Appeal judgment which held that the respondent, a Sri Lankan citizen who arrived in New Zealand in 2001, was eligible to claim refugee status. The Refugee Convention excludes from refugee status persons in respect of whom there are serious reasons for considering that they have committed a crime against humanity or a serious non-political crime. 

The respondent had been chief engineer on a cargo vessel owned by the Liberation Tigers of Tamil Eelam (Tamil Tigers) during a voyage in which it was transporting munitions and weapons to Sri Lanka for their use. The Refugee Status Appeals Authority found that, before the ship embarked, the respondent knew of the nature of the cargo, its destination and of many atrocities committed by the Tamil Tigers during the civil war in Sri Lanka. The voyage concerned ended when the vessel was intercepted by the Indian Navy and escorted towards Chennai. Before reaching that port it was scuttled by those on board, some of whom were Tamil Tigers soldiers. An Indian Court convicted the respondent and other crew members of criminal charges arising from this event. 

The Crown argued in the Supreme Court that the respondent’s involvement in the voyage made him complicit in the atrocities committed by the Tamil Tigers, so that he had committed crimes against humanity as an accomplice. As well, his involvement in the sinking of the vessel was a serious non-political crime. The Crown’s submission was that each aspect of his conduct disqualified him from being recognised as a refugee under the Refugee Convention and New Zealand law. 

The Supreme Court has decided that it was not shown that the respondent’s supportive activities were actually linked to any atrocities committed by the Tamil Tigers. This was because the armaments which he helped transport did not reach the Tamil Tigers as they went down with the ship. Accordingly, it was not established that any crime against humanity had been committed to which the respondent was an accomplice. Furthermore, any crime committed in relation to the sinking of the vessel was of a political nature which did not disqualify the respondent from holding refugee status under the Convention. 

The Supreme Court has referred the respondent’s application for refugee status back to the Appeals Authority for consideration of whether he meets the general requirements of the Convention and New Zealand law to be recognised as a refugee.

________________________________________________________________________

Meet your Council

In this ongoing series where you meet those who sit on the IARLJ Council, we present the Treasurer, Jacek Chlebny:

Jacek Chlebny has been a judge of the Supreme Administrative Court in Poland (since 1993) and the President of the Regional Administrative Court in Warsaw (since 2006). Before joining the administrative jurisdiction he was a judge of various courts in his home town (Łódź) with the responsibility in civil matters. 

He was a co-founder of the IARLJ, Executive Member IARLJ 2002-2006 and between 1997- 2002 Member of the Council. He has been Secretary/Treasurer IARLJ since 2009. He is an author of various publications on issues related to administrative and asylum law. 

In the past he was involved in the activity of the Council of Europe as an expert regarding judge’s immunity, administrative law in several countries of Central and Eastern Europe. He organized in co-operation with UNHCR and IARLJ experts as speakers a number of conferences in Poland for Central and Eastern European judges on a variety of asylum issues.  

Jacek loves good literature and classic music; history is his passion; he is very fond of dogs; and also enjoys swimming in the Red Sea.
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Jacek Chlebny (right) at a meeting with Geoffrey Care – both founding members of the IARLJ

________________________________________________________________________

Last word

This seems to be a bumper issue – so much to report on! Special thanks to Luke Hardy for his very comprehensive report on the UNHCR Roundtable, exploring a challenging problem for decision-makers who determine refugee status. Thank you also to Karin Benson and Linda Kirk who took the time to record their views of the Lisbon conference, making it accessible to those of us who were not able to attend. 

This newsletter indicates something of the fascinating variety of work undertaken by members of the IARLJ and reminds us too of the effort they make in taking on extra commitments beyond their daily duties. 

For those who celebrate the festive season at this time of the year, best wishes for a merry Christmas and a happy New Year!

Sue Zelinka

Editor
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